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INTRODUCTION




A focus on construction risks
overlooks other sources of loss.




Claims, cost overruns,
and delays open the door
to even more losses, this

time originating in the
project’s contracts and
legal relationships.
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CONSTRUCTION, INC.

In 2004, | couldn’t find any
trenchless cases. Since then, a lot
has changed.
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Those cases are only the tip of
the iceberg.
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Construction Claims, Expert ness
Through September, 2018, Dr. Bennett had served as trenchless consultant/expert witness on 52

cases involving differing site conditions, utility strikes, property damage, loss of life, etc. He has
served as an expert retained by Owner Agencies on 18 cases, Engineers on 2 cases, Contractors
on 27 cases, and 3 parties on 5 cases. He has testified at trial 4 times, has been deposed 20
times, and has participated in 8 mediations and numerous Dispute Review Board hearings. He
has served on Disputes Review Boards on two projects. Claims and cases are summarized
below.

Michels v Denver Water Board (2018)

Dr. Bennett as an expert witness for Michels, the tunneling contractor, reviewed documents and
conducted independent analysis regarding a claim of differing site conditions on a tunnel
crossing of I-70. Case is ongoing.

City of Glendale v. Fugro (2018)

Dr. Bennett provided expert witness services to City of Glendale regarding a claim against
Fugro, the geotechnical consultant during design of the trenchless gravity sewer pipeline project.
He reviewed documents, conducted independent analysis, and advised the City regarding the
merits of the case. Case settled during mediation, prior to testimony.

Layne Heavy Civil v H&H HDD Claim (2018)

Dr. Bennett reviewed documents, conducted independent analysis, and prepared a report
summarizing expert opinions on this case involving a dispute regarding an HDD bore in Georgia.
He provided testimony at deposition. Case is ongoing.

San Luis Obispo County Flood Control and Water Conservation District v A. Teichert and
Son, Inc., HDD Company, Northwest Pipe, Inc.; HDD Steel Pipe Failure Claim (2016-
present)

Dr. Bennett served as expert witness retained by OTMK law firm, representing defendant
Teichert (General Contractor), on case involving leaks of 30” diameter steel water main pipeline
installed by HDD method beneath Nacimiento River. Dr. Bennett testified at deposition. Case is
ongoing.

Longboat Key Lift Bridge HDD Claim (2017-present)

Dr. Bennett served as expert witness and evaluated merits of claim brought against HDD
Contractor by ICA, contract bridge operator, for damages alleged to have been caused by HDD
pipe installation parallel to bridge. Dr. Bennett reviewed documents, conducted independent
analysis, and prepared report summarizing expert opinions. He testified at deposition. Case is
ongoing.

Boyd and Company v Tom’s Backhoe Service and Prairie Winds Services, Manion-
Stigger/Brainerd, MN Airport Utility Extension Project, HDD Claim (2017-present)

Dr. Bennett served as expert witness for Manion-Stigger Law firm, representing claimant Boyd
and Company, HDD subcontractor on claim against general contractor Tom’s Backhoe Service,
and Prairie Winds Services. Case involved gravity sewer and water main pipelines constructed
using HDD. Dr. Bennett reviewed documents, conducted independent analysis, and prepared
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and successfully completed the pipeline project. The issue was resolved without formal claim o

City of Eureka v Apex Drilling (2016)
Dr. Bennett served as expert witness/HDD consultant for Cincinnati Insurance, surety firm for
HDD contractor, Apex Drilling. on a claim brought by City of Ex A, involving problems
encountered on a force main pipeline project constructed using HDD method. Dr. Bennett
reviewed documents, conducted independent analysis, prepared 4 report summarizing expert
opinions, and participated in mediation hearing. Case settled before trial.

Fowler Construction, Oahe, ND Water Intake Pipeline Claim (2016-17)
pute betwveen Fowler Construction,
m. Ck

Enginering in conducting analysis o possible causes of fooding, and recommended detaled
autopsy investigation. Claim status unresolved/unknown.

Coe v. Gladstone Area Water Board, Brisbane, Australia HDD Differing Site Condition
Claim (2015)
Dr. Bennett served as the HDD technical expert for Gladstone Area Water Board on a claim
arising from multiple HDD crossings of the bay between Curtis Island and the mainland in
Brisane, Australa. The Contractor alleged that a atent condition was encounterd which aused
evaluated ground conditions,
e articipated in
ith all parties, and prepared joint and individual technical expert reports for

ebision. The cas stledJust prior 10 bion,
References: Allic Ford, Minter-Ellison Law Firm

Cross Country HDI v Placer County Facilities Services Department 1-80 HDD Claim
(2013:2015)

Dr. Bennett served as HDD expert for CCHDI on a differing site condition claim invol
HDD cros: neath 180 near Applegate. The claim centered on the contract indicat
soft, weathered rock, vs the extremely rock encountered. Dr. Bennett reviewed geotechnical
investigation. information, design documents, correspondence and daily construction logs,
conducted independent analyses, and prepared expert reports. Dr. Bennett_ participated in
Settlement negotiation meetings and in mediation. Case settled in mediation, April, 2015,

South Jersey Gas (2014)
Dr. Bennett served as a technical expert to evaluate alterative gas pipeline alignments to an
existing coal-fired power plant, including evaluation of potential construction risks and
environmental consequences associated with the alternative routes. Dr. Bennett prepared an
expert report summarizing his opinions which was appended to the application for route approval
filed by South Jersey Gas,

Reference: Peter Fontaine, Esq. Cozen and Sawyer, LLP; §56.910.5043; pfontaine@cozen.com
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report summarizing expert opinions. He was deposed in connection with his work. Case is
ongoing.

HPS Mecl

Court of Cali

(Eastman & MeCartney, LLP-2016-present)

Dr Bomnetseved s cxpert wines eained by Eustnan and MeCatay, LLP, epresnting
hanical, Inc., against subcontractor Ayala Bori

He reviewed doc

HDD consultant for FLNG,
ted

lependent analysi

e surge protection | during consruction ofmuliple HDD bores
Wood Group Musiang was design engineér and provided construction inspection srvices:
Harding was HDD contractor. USACE stopped project when hydrofractures were observed
within critcal levee zone. FLNG used Dirct Pipe method to complete project at substantial cost
increase. Case is ongoing.

Board of Commissoncrs, Trambull County, OIf v Marucet and Gaffoey Encavaing
Company and Western Surety Company; Trumbull County Court of Common Pleas, Case
No. 20|scnm| HDD Clam (2016.17)

fage, Inc v LA Metro (2016)
ved a5 expert witnes reained by Crocket aw fim, repre

"
et prepared a rport summariving opiions, and
seitled before trial,

d at deposition. Casc

Eastern Municipal Water District (EMWD), Old Town Sewer Project, Temecula, CA Pilot

Dr. Bennett evaluated the merits of a construction dispute between EMWD and its consulting
et o
problems on a gravity sewer project in OId Town Temecula. Th
trenchless construction method, encountered unanticipated cobbles and boulders and was un; e
to complete the project using pilot tbe/guided boring. The Contractor used a different method




Compared with other types of
construction, trenchless appears especially
vulnerable to costly legal disputes.




LEGAL HAZARDS:

3 DIFFERENT WAYS TO LOSE







The Three Legal Hazards

A Unexpected assumption of risk or liability

.T; Loss or compromise of a valuable legal right

;’\\ Litigation




Unconscious risk assumption (or
retention)




Loss or compromise of a valuable legal
right (or defense) to a claim for
additional time or money (or both).




The losses and
uncertainty of
litigation.




Litigants often find themselves stuck
in a financial quagmire from which
escape is difficult.







“If you could come in this weekend and
teach our lawyers about mud
management and down-hole failures
that’d be great.”




$1.7M: judgment against city for
wrongful termination.




RISK FACTORS & RISK

MANAGEMENT

* Contract literacy
* Contract drafting
* Negotiation & review

* Claim management




Two sources of
failure:

- lgnorance

- Ineptitude




Contract literacy




Seeing the “invisible terms” in
your written contract

Public law vs.“private law”
Common law duties

State and federal statutes
Principles of interpretation.

Legal consequences of “extra-contractual”
words and conduct.




’Claim

Stakeholder management
response to
' Due problems
diligence
.Contract
negotiation,
review, and
formation
Contract
drafting

LEGAL FLASHPOINTS DURING
THE LIFECYCLE OF A CONTRACT




Drafting Dysfunction




Unmodified industry form contracts
may increase the odds of a dispute
when applied to trenchless projects




Contract negotiation,
review, and formation




“If | saw a brown M&M in that bowl ... well,
line-check the entire production.
Guaranteed you’re going to arrive at a
technical error. They didn’t read the
contract. Guaranteed you’d run into a
problem.”




’Claim

Stakeholder management
response to
' Due problems
diligence
.Contract
negotiation,
review, and
formation
Contract
drafting

LEGAL FLASHPOINTS DURING
THE LIFECYCLE OF A CONTRACT




Stakeholder
Response to

Problems




Claim (or Defense) Management Practices

Clearing Procedural Satisfying
Substantive/Evidentiary

Hurdles Requirements



“Given a choice between having the facts
on my side and a good lawyer, | think I'd
always take the facts.”

- Alan Dershowitz




BETTER LEGAL RISK
MANAGEMENT: SOME

SUGGESTIONS




Heart attacks and litigation are both low-
frequency/high-impact events ...




. where the benefits of prevention and
early-intervention usually outweigh the
costs and risks of a cure.




Proactive legal services tend to deliver
the highest value at the lowest cost.




Expand the Scope of “Good
Practices™!?

Form contracts and contract clauses
Geotech & site investigations
Contractual risk allocation

Evaluation and resolution of DSC claims
Contract & claim management
Insurance

Contract literacy




Further reading
(Pub. 1998; info
may be dated)




Ted Roberts
ted@tedrobertslaw.com

linkedin.com/in/hddlawyer

www.directionaldrillinglaw.com



https://www.linkedin.com/in/hddlawyer

